1200 King County

King County Courthouse

516 Third Avenue
Seattle, WA 98104

King County Meeting Agenda
Board of Health

Metropolitan King County Councilmembers: Julia Patterson, Chair;
Kathy Lambert, Vice Chair; Joe McDermott
Alternate: Reagan Dunn

Seattle City Councilmembers: Sally Clark, Richard Conlin, Nick Licata
Alternate: Mike O‘Brien

Suburban Elected Members: Ava Frisinger, David Hutchinson
Alternate: Dan Sherman ’

Health Professionals: Ben Danielson, MD, Frankie T. Manning, RN, M.A, Ray M. Nicola, MD, MHSA, FACPM

Staff: Maria Wood, Board Administrator (263-8791);
Director, Seattle-King County Department of Public Health: Dr. David Fleming

9:30 AM Thursday, December 16, 2010 Room 1001
SPECIAL MEETING
Revised Agenda
1. Call to Order
2. Roll Call
3. Anriouncement of Any Alternates Serving in Place of Reqular Members

?431’ 4, Approval of Minutes of June 17, 2010, September 16, 2010 and October 29, 2010

5. Public Comments

6. Director's Report
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Board of Health Meeting Agenda December 16, 2010

Discussion and Possible Action

7. Resolution No. 10-09

A RESOLUTION calling on the state of Washington to provide dedicated and long-term financing so local
m ‘3 public health jurisdictions can protect and improve the health of all community residents.

David Fleming, Director & Health Officer, Public Health — Seattle & King County
Briefing
8. BOH Briefing No. 10-B23

Drinking Water Program Update
V \1 Larry Fay, Section Manager, Environmental Health, Public Health — Seattle & King County

Discussion and Possible Action

9. R&R No. BOH10-04

A RULE AND REGULATION relating to electronic smoking devices and unapproved nicotine delivery
products and adding a new chapter to BOH Title 19; enacted pursuant to RCW 70.05.060 and ,

m \q 70.160.080, including the latest amendments or revisions thereto.

Scott Neal, Tobacco Prevention and Control Program Manager, Public Health - Seattle & King County

Briefing

10. BOH Briefing No. 10-B24

% Annual Report to the Board of Health
YS David Fleming, Director & Health Officer, Public Health — Seattle & King County

11. Chair's Report

12. Board Member Updates

13. Administrator's Report

14. Adjournment

If you have questions or need additional information about this agenda, please call 206-263-8791, or write
to Maria Wood, Board of Health Administrator via email at maria.wood@kingcounty.gov
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1200 King County

Ki n g CO u nty Courthouse
516 Third Avenue
Seattle, WA 98104

Meeting Minutes
Board of Health

Metropolitan King County Councilmembers: Julia Patterson,
Chair;
Kathy Lambert, Vice Chair; Jan Drago
Alternate: Reagan Dunn

Seattle City Councilmembers: Sally Clark, Richard Conlin, Nick
Licata
Alternate: Mike O'Brien

Suburban Elected Members: Ava Frisinger, David Hutchinson
Alternate: Dan Sherman

Health Professionals: Ben Danielson, MD, Frankie T. Manning,
RN, M.A, Ray M. Nicola, MD, MHSA, FACPM

Staff: Maria Wood, Board Administrator (263-8791 );
Director, Seattle-King County Department of Public Health: Dr.

David Fleming
1:30 PM Thursday, June 17, 2010 Room 1001
DRAFT MINUTES
1. Call to Order

This meeting was called to order at 1:36 p.m.

Roll Call

Present: 9- Ms. Lambert, Ms. Patterson, Ms. Drago, Mr. Hutchinson, Ms. Frisinger, Dr.
Nicola, Mr. Licata, Mr. Conlin and Dr. Danielson

Excused: 1- Ms. Clark

Announcement of Any Alternates Serving in Place of Reqular Members

Boardmember Sherman attended the meeting.

Approval of Minutes of May 20, 2010

Boardmember Hutchinson moved approval of the minutes of Ma y 20, 2010 as presented.
The motion passed unanimously.

Public Comments

The following person spoke:

Dr. Victor Barry

King County
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.~ Board of Health Meeting Minutes June 17, 2010

6.

10.

1.

12.

Director's Report

Dr. David Fleming, Director, Seattle-King County Department of Public Health, reported
on a health care reform forum, sponsored by the Department, that took place on June 16,
2010 and included Boardmembers Nicola and Clark on the panels. He also reported
that requests for proposal for CPPW grants have been received and the process is
closed. The Department received 77 proposals for healthy eating programs and 18
proposals for tobacco prevention programs. The grants will be made later this summer.

Briefings
BOH Briefing No. 10-B15

Fall 2009 H1N1 Response: Key Findings

Dr. Jeff Duchin, Chief, Communicable Disease Epidemiology and Immunization Section,
and Michael Loehr, Emergency Preparedness Program Manager, briefed the Board on
the H1N1 flu outbreak and the responses to it.

Dr. Fleming answered questions of the Board.

Chair's Report

The Chair reported on the Goat Hill Giving Garden, which county employees maintain
during lunch breaks and free time, to promote good health and cut the rising trend of
healthcare costs. The produce from the Garden will be donated to the Pike Place Senior
Center.

Board Member Updates

Boardmember Frisinger reported that at the city of Issaquah staff meeting Seattle Tilth
made a presentation on community gardening.

Administrator's Report

Board Administrator Wood had no report.

Other Business

There was no other business to come before the Board.

Adjournment

The meeting was adjourned at 2:20 p.m.

King County
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= Board of Health Meeting Minutes June 17, 2010

Approved this day of

Clerk's Signature
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. 1200 King County
King County Courthouse

516 Third Avenue
Seattle, WA 98104

ngcbum-.y Meeting Minutes
Board of Health

Metropolitan King County Councilmembers: Julia Patterson,
Chair;
Kathy Lambert, Vice Chair; Jan Drago
Alternate: Reagan Dunn

Seattle City Councilmembers: Sally Clark, Richard Conlin, Nick
Licata
Alternate: Mike O'Brien

Suburban Elected Members: Ava Frisinger, David Hutchinson
Alternate: Dan Sherman

Health Professionals: Ben Danielson, MD, Frankie T. Manning,
RN, M.A, Ray M. Nicola, MD, MHSA, FACPM

Staff: Maria Wood, Board Administrator (263-8791);
Director, Seattle-King County Department of Public Health: Dr.

David Fleming
1:30 PM Thursday, September 16, 2010 Room 1001
DRAFT
1. Call to Order
The meeting was called to order at 1:34 p.m.
2. Roll Call

Present: 9- Ms. Lambert, Ms. Patterson, Ms. Drago, Mr. Hutchinson, Dr. Nicola, Mr.
Licata, Mr. Conlin, Dr. Danielson and Mr. O Brien

Excused: 2- Ms. Clark and Ms. Frisinger

3. Announcement of Any Alternates Serving in Place of Reqular Members

Boardmember O'Brien served in place of Boardmember Clark. Boardmember Manning
attended the meeting.

4. Approval of Minutes of July 15, 2010

Boardmember Licata moved approval of the minutes of July 15, 2010. The motion
passed unanimously.

5. Public Comments

The following people made public comments:
Ms. Richard
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Board of Health Meeting Minutes September 16, 2010

Michael Fuller
Leanna Adams
Joe Puckett

Director's Report

Dr. David Fleming, Director, Seattle-King County Department of Public Health, reported
on a speech he gave at the CityClub about using global health strategies in the county.
He also reported that the proposed budget for the Department of Public Health budget
will be less than that of the previous two years and there are also reductions in state
funding as well.

Discussion and Possible Action

R&R No. BOH10-03

A RULE AND REGULATION relating to smoking in public places, establishing reinspection fees and
amending civil penalties for places regulated under the Board of Health Smoking in Public Places
Regulations; amending R&R 07-03, Section 7, and BOH 19.03.040, R&R 07-03, Section 9, and BOH
19.03.060 and R&R 07-03, Section 11, and BOH 19.03.080 and adding a new section to BOH chapter 2.06;
enacted pursuant to RCW 70.05.060 and 70.160.080, including the latest amendments or revisions thereto.

Scott Neal, Tobacco Prevention and Control Program Manager, Department of Public
Health, briefed the Board on the proposed changes to the Board of Health Code on
tobacco regulations.

Boardmember Nicola reported on the work and recommendations of the committee.

A public hearing was held and closed.

A motion was made by Boardmember Licata that this R&R be Passed. The motion
carried by the following vote:

Yes: 12- Ms. Lambert, Ms. Patterson, Ms. Drago, Mr. Hutchinson, Dr. Nicola, Mr.
Licata, Mr. Conlin, Dr. Danielson and Mr. O' Brien

Excused: 2- Ms. Clark and Ms. Frisinger

King County
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Board of Health Meeting Minutes September 16, 2010

9.

Resolution No. 10-07

A RESOLUTION encouraging King County county and city councils, homeowners' association and
condominium association boards, housing authorities, owners, developers and managers of nonprofit and
for-profit publicly funded multifamily properties and owners, managers and developers of privately funded
nonprofit and for-profit multi-family properties within King County to adopt no-smoking policies for the safety
and welfare of all citizens and residents of King County.

Mr. Neal briefed the Board on the resolution relating to no-smoking policies in multifamily
housing and answered questions of the Board.

Boardmember Nicola reported on the work of the committee.

Boardmember Conlin moved a verbal amendment to line 82 and the resolution title to add
“county and" before city council. The motion passed unanimously.

Roardmembher Hitchinson moved amendmant 1 The motion nassed 1inanimouisiv

A motion was made by Boardmember Licata that this Resolution be Passed as
Amended. The motion carried by the following vote:

Yes: 12- Ms. Lambert, Ms. Patterson, Ms. Drago, Mr. Hutchinson, Dr. Nicola, Mr.
Licata, Mr. Conlin, Dr. Danielson and Mr. O' Brien

Excused: 2- Ms. Clark and Ms. Frisinger

Briefings
BOH Briefing No. 10-B18

Healthy Eating Active Living Ad Hoc Committee Report

Julie West, Environmental Health program manager, Department of Public Health,
briefed the Board on the work of the Healthy Eating Active Living committee.

Dr. Fleming, Director, Seattle-King County Department of Public Health, spoke and
answered questions of the committee.

The chair recognized the work of Erin MacDougall, Matt Johnson, Anne Bikle and Maria
Wood in staffing the committee.

This matter was Presented.

King County
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Board of Health Meeting Minutes September 16, 2010

Discussion and Possible Action

10. Resolution No. 10-08

A RESOLUTION approving and adopting the September 2010 Board of Health Guidelines: Planning for
Healthy Communities to inform land use and transportation planning decisions to promote public health
throughout King County.

Dr. Fleming, Director, Seattle-King County Department of Public Health, answered
question of the Board.

A motion was made by Boardmember Nicola that this Resolution be Passed. The
motion carried by the following vote:

Yes: 10- Ms. Lambert, Ms. Patterson, Ms. Drago, Mr. Hutchinson, Dr. Nicola, Mr.
Conlin and Dr. Danielson

Excused: 4 - Ms. Clark, Ms. Frisinger, Mr. Licata and Mr. O' Brien
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Board of Health Meeting Minutes September 16, 2010
Briefings
11. BOH Briefing No. 10-B19

12.

13.

14.

15.

16.

Summary Report on Environmental Health Fee Change Impacts - Schools, Non-Profits, and Farmers’
Markets

Mark Rowe, Environmental Health section manager, Department of Public Health, briefed
the Board on the impacts of the environmental health fee changes.

This matter was Presented.

Chair's Report

The Chair reported that the October and November meetings of the Board will be
cancelled, but there will be a special meeting on October 29, 2010 to discuss the county
and state budgets. The next regular meeting of the Board will be on December 16. The
Chair also reported on a community meeting on health care reform in Council District 5.
Boardmember Conlin asked for a briefing on the master home environmentalist program

at a future meeting.

Board Member Updates

Administrator's Report
No report was given.

Other Business

Adjournment

The meeting was adjourned at 3:17 p.m.

Approved this day of

Clerk's Signature
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- 1200 King County
Kl n g COU nty Courthouse

516 Third Avenue
Seattle, WA 98104

Kingnfy Meeting Minutes
Board of Health

Metropolitan King County Councilmembers: Julia Patterson,
Chair; '
Kathy Lambert, Vice Chair; Jan Drago
Alternate: Reagan Dunn

Seattle City Councilmembers: Sally Clark, Richard Conlin, Nick
Licata
Alternate: Mike O'Brien

Suburban Elected Members: Ava Frisinger, David Hutchinson
Alternate: Dan Sherman

Health Professionals: Ben Danielson, MD, Frankie T. Manning,
RN, M.A, Ray M. Nicola, MD, MHSA, FACPM

Staff: Maria Wood, Board Administrator (263-8791 );
Director, Seattle-King County Department of Public Health: Dr.
David Fleming

1:00 PM Friday, Octobér 29, 2010 Southwest Conference Room

DRAFT

1. Call to Order
The meeting was called to order at 1:10 p.m.
2. Roll Call

Present: 8- Ms. Lambert, Ms. Patterson, Ms. Drago, Ms. Clark, Mr. Hutchinson, Ms.
Frisinger, Dr. Nicola and Dr. Danielson

Excused: 2 - Mr. Licata and Mr. Conlin

3.  Announcement of Any Alternates Serving in Place of Regqular Members

Boardmember Manning attended the meeting.

4, Public Comments

There were no members of the public who spoke.
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Board of Health Meeting Minutes October 29, 2010

5. Director's Report

No report was given.

Briefings
6. BOH Briefing No. 10-B20

Overview of Executive 2011 Executive Proposed Budget

Dwight Dively, Director, King County Office of Management and Budget briefed the Board
on the county's budget and made a PowerPoint presentation.

This matter was Presented.

7. BOH Briefing No. 10-B21

2011 Proposed Public Health Budget

Dr. David Fleming, Director of the Department of Public Health, briefed the Board on the
county and the state budgets and made a PowerPoint presentation.

This matter was Presented.

8. BOH Briefing No. 10-B22
Overview of City of Seattle’s contributions to Public Health

Jerry DeGrieck, Public Health Manager and Policy Advisor, City of Seattle, briefed the
Board on Seattle's contributions to public health.

This matter was Presented.

9. Adjournment

The meeting was adjourned at 2:45 p.m.

‘Approved this day of

Clerk's Signature
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King County
King County Board of Health
Staff Report
Agenda item No: 7 ‘ Date: December 16, 2010
Briefing No: 10-09 " Prepared by: Maria Wood, Chrissy Russillo

Subject

A RESOLUTION calling on the state of Washington to provide dedicated and long-term
financing so local public health jurisdictions can protect and improve the health of all community
residents.

Purpose

At the October 29, 2010 Board of Health Special Meeting, Board members requested that the
Board work to secure long-term, dedicated public health financing. The accompanying Board of
Health Resolution BOH 10-09 calls out the financial challenges facing the Washington State
public health system, and directs a to-be-convened Board of Health public health funding and
legislative committee to provide a set of principles that the Board and others can use in
advocating for public health financing, prevention, and state or national healthcare reform.

Background

Over the last decade, the provision of public health services in King County has been continually
challenged due to emerging health risks, the increasing burden of preventable disease in the
community, and public expectations and mandates. Public Health needs continue to evolve and
diversify in response to the changing conditions among King County’s populations, which are
influenced by global, national, state, and local forces including the epidemic of obesity which
gives rise to chronic conditions like diabetes, and heart disease; emerging infectious diseases like
HINT influenza; bioterrorism; potential flood disasters; and an increasing number of people who
lack adequate health insurance.

Federal, state, and local revenues that support core public health programs are significantly
reduced in the 2011 budget and are likely to continue to decrease without a long term, dedicated
funding source that is adequate to effectively protect and improve the health, safety, and quality
of life for all King County residents. BOH Resolution 10-09 appeals to leadership in the state of
Washington to maintain core funding for Public Health so that capacity can be maintained for
local health jurisdictions to protect and improve the health of communities.

Attachments :
1. BOH Resolution No. 10-09
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Kl N G COU NTY 1206 King County Courthouse

516 Third Avenue
Seattle, WA 98104

B Signature Report
King County
December 8, 2010
Resolution
Proposed No. 10-09.1 Sponsors

A RESOLUTION calling on the state of Washington to
provide dedicated and long-term financing so local public
health jurisdictions can protect and improve the health of
all community residents.
WHEREAS, strong public health jurisdictions protect and improve the health of
all Washington state residents, and
WHEREAS, there is a continued to need to protect people from communicable
diseases and other health threats, and
WHEREAS, Washington state residents are dying early from preventable chronic
diseases such as diabetes and heart disease, resulting from underlying causes including
tobacco use, poor nutrition and physical inactivity, and
WHEREAS, local and state funding for public health jurisdictions is eroding and
compromising public health’s ability to respond to critical health issues, and
WHEREAS, Washington state is considering the elimination or reduction of
community and clinical health programs that impact men, women and children with the
most needs, and
WHEREAS, Washington state also is considering reducing flexible funding for
local health jurisdictions that would jeopardize Public Health's ability to serve local

community needs, and
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24

25

26

27

28

29

30

31

32

Resolution

WHEREAS, as Washington state looks toward the 2014 implementation of health
care reform énd expansion of coverage, the importance of prevention and public health
strategies to first control and then reduce the cost of medical care becomes increasingly
crucial;

NOW, THEREFORE, BE IT RESOLVED by the Board of Health of King
County:

A. The Board of Health calls on the state of Washington to provide dedicated
long-term flexible financing for local public health statewide and to prioritize prevention
and wellness programs that keep people healthy and prevent health care costs;

B. The Board of Health calls on King County, the city of Seattle and other citics
in King County to pass legislation to place public health financing as a top priority on
their state legislative agendas; and

C. The Board of Health requests that the funding and legislative committee

15



Resolution

33 forward to the board a set of principles that the board and others can use in advocating for

34  public health funding, prevention, and state or national healthcare reform.

35

KING COUNTY COUNCIL
KING COUNTY, WASHINGTON

Robert W. Ferguson, Chair
ATTEST:

Anne Noris, Clerk of the Council

APPROVED this day of

Dow Constantine, County Executive

Attachments: None
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King County Board of Health
Staff Report

Agenda item No: 8 Date: December 16, 2010
Briefing No: 10-B23 Prepared by: Larry Fay
Subject

Service reductions stemming from budget and staff reductions in the Group B Water System
Program.

Summary

Adequately funding the drinking water program with fees has been an ongoing challenge. With
the continued slowing of the economy, coupled with the low permit application levels, Public
Health made the decision to lay off the last remaining person in the program. While the
Environmental Health division has fees in place to cover the cost for reviewing plans and
approving new systems, the level of activity is not sufficient to maintain technical capacity.

Background

Public water systems are regulated at the state level by WAC 246-190 (Group A, systems with

15 or more connections) and WAC 246-191 (Group B, systems with 2 to 14 connections). The
state regulations designate WADOH as the agency with responsibility for regulating public water
systems. WAC 246-291-030 provides a framework for WADOH to authorize local health
jurisdictions to administer state rules through a joint plan of operation. Absent an agreement, the
state is responsible.

There are currently about 1,500 known Group B water systems in King County of which
approximately 400 consist of systems with two connections serving an estimated 5,000
households.

PHSKC has long had a joint operation plan with WADOH Office of Drinking Water to oversee
Group B water systems with nine or fewer connections that use ground water as a water supply
source. WADOH had maintained responsibility for Group B systems with 10 to 14 connections
and for systems that require treatment. The water program has received funding in the past
through fees, King County general fund, state local capacity funding, and contracts with
WADOH. Currently the program operates solely on fees generated from new water system plan
review and water adequacy review associated with development applications, and the fee
revenues generated are not sufficient to maintain the program.



Plan to revert responsibility to Washington Department of Health

Because the joint operation plan with DOH was outdated and the last technical expert for water
systems had been laid off, the Environmental Health division has initiated a process to return the
full responsibility for the drinking water program to WADOH. Environmental Health is currently
rewriting the joint operation agreement and identifying how the transition to WADOH will occur
including developing procedures and appropriate communications strategies.

The following is the general approach that the Environmental Health Division will use to process
this body of work:

* Any Group B systems that have received a plan approval issued by PHSKC will be
finalized by PHSKC. There are about 20 system plans that have been approved but have
not yet received final approval.

¢ PHSKC will determine the adequacy of any Group B system that was approved by us
upon application for a building permit or onsite sewage system permit that is proposing to
connect to the system.

¢ All new or expanding Group B systems will be reviewed by WADOH in accordance with
DOH policies and procedures (this means any new or expanding system plans must be
prepared and submitted by a licensed engineer).

» PHSKC will continue to conduct public water system well source inspections for which a
fee is charged. The inspection report becomes part of the engineering report that is
submitted to DOH for review.

Waivers for Small Systems

Systems that serve only two households comprise a significant portion of the total number of
Group B systems in the county and are a major portion of the new system applications PHSKC
receives. State Regulations and King County BOH Title 12 allow the Health Officer to waive
any and all requirements for systems with only two connections. The Environmental Health
division is currently exercising waiver authority for two connection systems where the second
connection serves an accessory dwelling unit. The division will expand the waiver authority to
cover any system with only connections applying lesser standards than are otherwise contained
in the code. This will simplify the process for the applicant, reduce the time and effort on the part
of staff, and yet assures that a minimum level of public health protection is in place for these
very small and simple systems.



k4

King County
King County Board of Health

Staff Report
Agenda item No: 9 Date: December 16, 2010
Rule and Regulation No. 10-04 Prepared by: Joy Hamilton, Scott Neal, Anne

Pearson, Sarah Ross-Viles

SUBJECT
A RULE AND REGULATION relating to Tobacco Products.

SUMMARY

The Public Health Seattle-King County (PHSKC) Tobacco Prevention Program, at the request of
the Board of Health (BOH) Tobacco Policy Committee, has drafted revisions to BOH Code Title
19: Tobacco Products. The proposed revisions would amend the title to add a new chapter
entitled “Restriction on Sale, Use and Availability of Electronic Smoking Devices and
Unapproved Nicotine Delivery Products.” If enacted, this new chapter would prevent youth
initiation of electronic cigarettes and other unapproved nicotine delivery devices and would
facilitate enforcement of the Smoking in Public Places Regulations.

Proposed Rule & Regulation 10-04 would make the following changes to the Board of Health

Code: .

* Restrict the sale of electronic smoking devices and unapproved nicotine delivery devices
to adults 18 years of age or older;

¢ Prohibit providing free (sampling) or heavily discounted electronic smoking devices or
unapproved nicotine delivery products;

* Prohibit the use of electronic smoking devices in places where smoking is prohibited by
law.

BACKGROUND

Device Description: Commonly known as “e-
cigarettes,” electronic smoking devices are battery- \
operated devices designed to look like and to be used ~ Indicator Light
in the same manner as conventional cigarettes. E-

cigarettes employ the use of a cartridge to deliver vaporized nicotine to users. Although the
cost of many of these products typically ranges between $50 and $100, there are a growing
number of cheaper brands. In fact, some starter kits cost as little as $20 and single use
packaging has become available at even lower prices. Many of these devices may be
refilled with new nicotine cartridges purchased separately. Additionally, e-liquid products
allow the user to refill the spent cartridge with drops of liquid nicotine solution (shown at
right).

Mouxhgse’ée
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While e-cigarettes are the most commonly marketed variety of unapproved nicotine delivery
device, others include nicotine lollipops (a lollipop laced with nicotine created and sold generally
by a compounding pharmacy), nicotine wafers (dissolvable tablets with nicotine that have not
been shown to be safe or effective cessation aids), and nicotine water (bottled water with nicotine
that is marketed as a homeopathic remedy). None of these products have undergone FDA
review.

Findings of Product Harm: The U.S. Food and Drug Administration (FDA) warns that e-
cigarettes may be harmful to adults. This warning is based on testing of e-cigarette samples that
were found to contain ingredients known to be toxic to humans'. The FDA’s report” on analysis
of electronic cigarette cartridges from the two leading brands revealed the following:

¢ Diethylene glycol, an ingredient used in antifreeze and toxic to humans, was found in one
cartridge.

¢ Certain tobacco-specific nitrosamines which are human carcinogens were detected in half
of the samples tested.

¢ Tobacco-specific impurities suspected of being harmful to humans—anabasine, myosmine,
and 3-nicotyrine—were detected in a majority of the samples tested.

¢ The electronic cigarette cartridges that were labeled as containing no nicotine had low
levels of nicotine present in all cartridges tested, except one.

* Three different electronic cigarette cartridges with the same label were tested and each
cartridge emitted a markedly different amount of nicotine with each puff. The nicotine
levels per puff ranged from 26.8 to 43.2 mcg nicotine/100 mL puff.

* One high-nicotine cartridge delivered twice as much nicotine to users when the vapor from
that electronic cigarette brand was inhaled than was delivered by a sample of the nicotine
inhalation product (used as a control) approved by FDA for use as a smoking cessation aid.

An additional study published in the December 2010 issue of the American Journal of Public
Health found similar results to the FDA testing and concluded that the electronic nicotine
delivery devices tested so far have demonstrated “poor quality control; toxic contaminants, albeit
at low levels; misrepresentation of the nicotine delivered; and insufficient evidence of the overall
public health benefit™.

These products are concerning because clinical studies about the safety and efficacy for their
intended use have not been submitted to the FDA. For this reason, consumers currently have no
way of knowing:

* whether e-cigarettes are safe for their intended use;

¢ what types or concentrations of potentially harmful chemicals the products contain;

e what dose of nicotine the products contain®.

In addition to product testing, the FDA has conducted a review of approximately 700 e-cigarette
products and their related marketing materials®. This review concluded that the products were
combination drug-device products whose legal sale is subject to the approval of the FDA under
the Federal Food, Drug, and Cosmetic Act (FDCA). In September 2010, the FDA issued a letter
to the Electronic Cigarette Association advising it that firms which introduce electronic
cigarettes into the marketplace will have to comply with the FDCA, including the drug approval



process, and invited electronic cigarette firms to work in cooperation with the FDA “toward the
goal of assuring that electronic cigarettes sold in the United States are lawfully marketed”.
Currently, no electronic cigarette manufacturers have applied to undergo FDA approval
processes.

E-cigarettes and youth: The FDA has raised concerns that e-cigarettes, which are often marketed
in appealing flavors, can increase nicotine addiction among young people and may lead youth to
try conventional tobacco products’. Unlike tobacco products, there is currently no regulation
prohibiting the sale of these nicotine products to youth. Indeed, a recent investigation in
Spokane County found that 28 of 31 retailers sold e-cigarettes to minors attempting to purchase
them®. Locally, these products have been seen for sale at mall kiosks, tobacco shops, and most
recently at 7-Elevens.

Impact of Enforcement of Smoking in Public Places Regulation: Public use of these products has
increased with wider availability. E-cigarettes are designed to mimic cigarettes in shape, size and
color. E-cigarettes also mimic the appearance of regular cigarettes because the user exhales a
smoke-like vapor similar in appearance to the exhaled smoke from a cigarette. For these
reasons, the use of an e-cigarette in public is virtually indistinguishable from the use of
traditional tobacco products in public, prompting confusion and concern by the owners of those
establishments who seek to comply with the Smoking in Public Places Regulations. Public
Health uses a complaint-driven enforcement process and cannot determine from a complaint if
the complainant witnessed e-cigarette or cigarette smoking.

An additional consequence of the products’ resemblance to cigarettes is that during Public
Health enforcement inspections, inspectors have seen that the use of e-cigarettes in places
protected from smoking increases the likelihood that people will break the law by lighting up
cigarettes because they see what appears to be someone smoking. Ultimately, the use of e-
cigarettes in smoke-free locations threatens to undermine compliance with smoking regulations
and reverse the progress that has been made in setting the social norm that smoking is not
allowed in public places and places of employment.

Other Jurisdictions: Several local jurisdictions (Somerset, MA and Suffolk County, NY) and -
states (Minnesota, New Hampshire, New Jersey and California) have enacted laws regulating e-
cigarettes. These laws generally ban the sale of e-cigarettes to minors, prohibit their use in
places where smoking is restricted, and/or forbid the free sampling of e-cigarettes. When New
Hampshire was considering e-cigarette legislation, the Electronic Cigarette Association wrote a

letter strongly supporting restrictions on sales to minors but opposing prohibitions on public use’.

Enforcement of Proposed Regulations: The proposed regulations will be enforced using the
current system that is in place for enforcement of laws relating to cigarettes. Public Health
inspectors will, for example, conduct youth compliance checks on electronic cigarette vendors at
mall kiosks and other known locations.
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ANALYSIS OF PROPOSED REGULATION 10-04

Three revisions to Title 19 have been identified by the BOH Tobacco Policy committee as
improvements that would help prevent youth initiation of electronic smoking devices and
unapproved nicotine delivery devices and remove complications to the enforcement of the highly
successful Smoking in Public Places regulation.

1. Restrict the sale of electronic smoking devices and unapproved nicotine delivery devices to
adults 18 years of age or older. These products may appeal to youth because of their high-
tech design, easy availability, and the wide array of flavors including chocolate, vanilla and
mint. Restricting sales to adults reduces the risk of youth initiation.

2. Prohibit providing free (sampling) or heavily discounted electronic smoking devices or
unapproved nicotine delivery products. Free or heavily discounted samples are highly likely
to end up in the hands of youth. As seen in other jurisdictions, limiting the marketing of
these products by restricting sampling and high discounts further decreases youth availability
and initiation of these products.

3. Prohibit the use of electronic smoking devices in places where smoking is prohibited by law.
By prohibiting the use of electronic cigarettes in public places and places of employment, the
proposed regulation removes the complications that these products have created for both
tobacco inspectors and liable business operators in code enforcement. The code change also
protects the current social norms around smoking in public.
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1. Proposed Rule and Regulation

! Summary of Results: Laboratory Analysis of Electronic Cigarettes Conducted by FDA. Accessed at:
hitp:/www.fda.gov/NewsEvents/PublicHealthFocus/ucm173146.htm on 11/29/10, attached hereto as Exhibit A.
? Final Report of E-Cigarette Analysis. Accessed at: hitp:/www.fda.gov/downloads/Drugs/ScienceResearch/UCM173250.pdf on

12/6/10, attached hereto as Exhibit B.

? Cobb et al. Novel Nicotine Delivery Systems and Public Health: The Rise of the “E-Cigarette.” Am J Public Health 100 (12):
2340, attached hereto as Exhibit C.

* FDA warns of health risks posed by e-cigarettes. Accessed at:
http://www.fda.gov/downloads/ForConsumers/ConsumerUpdates/UCM173430.pdf on 12/3/10, attached hereto as Exhibit D.

* Neal, Scott. Personal Communication with FDA staff. 10/20/10.

% FDA Warning Letter to Electronic Cigarette Association. Accessed at:

hﬁp://www.fda.gov/downloads/Druws/'GuidanceColeianceRc,qu1atorvlnformation/U’CM225263.Ddf on 12/2/10, attached hereto
as Exhibit E.

7 Consumer Update: E-Cigarettes: Questions and Answers. Accessed at:

http://www.fda.gov/ForConsumers/ConsumerUpdates/ucm2252 10.htm on 11/29/10, attached hereto as Exhibit F.
® Spokane County Board of Health meeting minutes. 7/15/2010 attached hereto as Exhibit G.

® Letter from Electronic Cigarette Association attached hereto as Exhibit H.
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